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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIAN GREER,

Plaintiff, MEMORANDUM DECISION AND
ORDER DISMISSING PLAINTIFF’S
CASE

vs.

SAFEWAY, INC., STEVE BURD,
RICHARD LYDING, STEPHEN
ROBINSON, RICHARD FALCONE,
STATE OF CALIFORNIA, CARRIE
NEVANS, OAKLAND WORKERS
COMPENSATION APPEALS BOARD,
JOHN DOE CLERK OF THE WORKERS
COMPENSATION APPEALS BOARD,
JAMES ROBBINS, JOHN DEVINE, JOHN
DOE STATE OF CALIFORNIA
EMPLOYEES 1-50, and JOHN DOE
BACKGROUND CHECK COMPANIES 1-
50,

Case No. 2:08-CV-973 TS

Defendants.

Plaintiff Greer filed a Complaint in this matter on November 10, 2008,  along with a Motion1

for Court to Review Complaint and Note Lawful Causes of Action in an Order when Deciding Fee
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Waiver Application  and a Motion for Permanent Injunction, Hearing or Binding-Arbitration.2 3

Because the Court finds that Plaintiff’s case is frivolous, Plaintiff’s case will be dismissed.

I.  BACKGROUND

The following are taken from Plaintiff’s Complaint.  Plaintiff David Greer is a resident of

California.  Defendant Safeway is a corporation doing business in California.  Defendant Burd is the

Chief Executive Officer of Safeway.  Defendants Lyding, Robinson, and Falcone are attorneys

employed by Defendant Safeway.  Defendant Oakland Workers Compensation Appeals Board

(“OWCAB”) is a political subdivision of Defendant State of California.  Defendants Nevans and

Robbins are employees of OWCAB.  Defendant Devine is an employee of Defendant State of

California.

Plaintiff and Safeway are parties in a long-standing legal struggle over the employment of

Plaintiff.  Plaintiff, in that struggle, alleges that Safeway agreed to certain terms in a settlement

agreement brokered by OWCAB, and that it breached those terms.  Plaintiff alleges that OWCAB

wrongfully disclosed to Safeway certain confidential information contained in claims filed by

Plaintiff, and that Safeway wrongfully disclosed that information to various background check

companies, which has made it difficult for Plaintiff to find employment.  Plaintiff alleges that the

State of California has failed to adequately regulate OWCAB, which resulted in OWCAB’s

disclosure of confidential information to Safeway, and to adequately regulate background check

companies, which resulted in that confidential information being disseminated to employers in

various states.
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28 U.S.C. § 1915(e)(2).5

Neitzke v. Williams, 490 U.S. 319, 325 (1989).6
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Plaintiff alleges that the background check companies are operating using unlawful means,

specifically that they “operate by hidden, unverifiable, procedures,”  and that such procedures are4

contrary to the Sarbanes-Oxley Act.  Plaintiff also alleges that the disclosure by background check

companies of confidential information violates various federal and state statutes and regulations.

Plaintiff alleges that OWCAB, the State of California, and Safeway have colluded to unlawfully

deny Plaintiff relief in California State Courts.  Finally, Plaintiff alleges that all Defendants colluded

to prevent Plaintiff from gaining employment.

II.  DISCUSSION

Plaintiff Brian Greer is proceeding pro se and in forma pauperis.  Because Plaintiff was

granted permission to proceed in forum pauperis, the provisions of the in forma pauperis statute, 28

U.S.C. § 1915, are applicable.  Under § 1915 the Court shall, at any time, sua sponte dismiss the case

if the Court determines that the Complaint is frivolous or fails to state a claim upon which relief may

be granted.   A claim is frivolous if it “lacks an arguable basis either in law or in fact.”   5 6

Greer asserts breach of contract claims against Defendant Safeway and related Defendants,

as well as what are essentially claims under 42 U.S.C. § 1983 against Defendant State of California,

the Oakland Workers Compensation Appeals Board, and related Defendants.  However, Plaintiff

does not provide sufficient grounds for personal jurisdiction over Defendants, and fails to establish

that venue is proper in Utah.  
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Id. at 1276-77.8
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In order to establish personal jurisdiction in Utah, Plaintiff must show that: (1) the

Defendant’s acts or contacts implicate Utah under the Utah long-arm statute; (2) a nexus exists

between Plaintiff’s claims and a Defendant’s acts or contacts; and (3) application of the Utah long-

arm statute satisfies the requirements of federal due process.   Federal due process, in turn, requires7

that Plaintiff show that there exist minimum contacts between each Defendant and the State of Utah,

and that exercise of personal jurisdiction over each Defendant does not offend traditional notions of

fair play and substantial justice.8

In support of personal jurisdiction, Plaintiff states only that the background check companies

operate in all 50 states, and that they disseminate information across state lines.  Plaintiff also alleges

that he has attempted to find employment outside of California.  However, there are no allegations

which would suggest that any of the named Defendants have purposefully availed themselves of the

privilege of conducting activities in Utah, so there is no evidence to support the requisite minimum

contacts with the State of Utah.  Plaintiff alleges, in the broadest of terms, sufficient minimum

contacts by the background check companies, but Plaintiff fails to identify a single such company.

In support of venue in the State of Utah, Plaintiff relies on the same argument regarding the

business operations of the unnamed background check companies.  Plaintiff does not allege that any

defendants are residents of Utah or that “a substantial part of the events or omissions giving rise to

the claim”  occurred in Utah.  Accordingly, the Court finds that Plaintiff has failed to meet the9

requirements for venue.
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III.  CONCLUSION

It is therefore

ORDERED that Plaintiff’s claims against all Defendants are DISMISSED.  It is further

ORDERED that  Plaintiff’s Motion for Court to Review Complaint and Note Lawful Causes

of Action in an Order when Deciding Fee-Waiver (Docket No. 5) is DENIED as moot.  It is further

ORDERED that Plaintiff’s Motion for Permanent Injunction, Motion for Hearing, Motion

for ADR - Arbitration (Docket No. 6) is DENIED as moot.

DATED   January 15, 2009.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge 



RICHARD D. BURBIDGE (#0492)

JEFFERSON W. GROSS (#8339)

ANDREW J. DYMEK (#9277)

BURBIDGE MITCHELL & GROSS

Attorneys for Plaintiffs

215 South State Street, Suite 920

Salt Lake City, Utah  84111

(801) 355-6677

________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION
_______________________________________________________________________   
              
CHRISTOPHER DOUGLAS CHAPPLE

and KATHARINE (KATIE) DENISE

CHAPPLE as heirs of Gordon Douglas

Chapple and Katharine Vaughan

Chapple; CHRISTOPHER DOUGLAS

CHAPPLE, individually; KATHARINE

(KATIE) DENISE CHAPPLE,

individually; THOMAS MICHAEL

SCHRUPP, individually; ELIZABETH

ANN FRIES, individually, 

Plaintiffs,

v.

CODY CLAPP dba CAPITOL REEF

BACKCOUNTRY OUTFITTERS;

ELIZABETH KLEIMAN; individually;

and DOES 1 through 50, inclusive,

Defendants.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

SCHEDULING ORDER 

Civil No.  2:08cv00929

Magistrate Judge Paul M. Warner

_______________________________________________
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Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel (docket #10).   The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

Defendants, who were professional guides, were guiding the Plaintiffs on an excursion in

the Egypt 3 slot canyon in Southern Utah when a storm flooded the canyon, washing two

individuals to their death and injuring the remaining four individuals.  Plaintiffs have alleged

claims for wrongful death and personal injuries under theories of negligence, gross negligence

and strict liability, together with a survival cause of action, and are seeking damages, including

punitive damages. 

Defendants deny liability to Plaintiffs and assert multiple affirmative defenses that fall

into the following general categories: (1) assumption of risk by Plaintiffs; (2) comparative

fault/contributory negligence; (3) statutory and constitutional bars; (4) laches, waiver and

estoppel; (5) failure to plead with particularity and/or other failures in pleading; (6) actions of

Defendants not the proximate cause of Plaintiffs’ injuries; (7) Defendants’ actions within the

standard; and (8) punitive damages are barred under various theories. 
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a. Was Rule 26(f)(1) Conference held? 01/09/09

b. Has Attorney Planning Meeting Form been submitted? 01/09/09

c. Was 26(a)(1) initial disclosure completed? 01/30/09

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 15 

b. Maximum Number of Depositions by Defendant(s) 15 

c. Maximum Number of Hours for Each Deposition

(unless extended by agreement of parties)

7 

d. Maximum Interrogatories by any Party to any Party 35

e. Maximum requests for admissions by any Party to any Party Unlimited

f. Maximum requests for production by any Party to any Party Unlimited

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 02/13/09

b. Last Day to File  Motion to Add Parties 02/13/09

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 07/30/09

b. Defendant 07/30/09

c. Counter reports 08/30/09
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5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 06/30/09

            Expert discovery 10/30/09

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e) 10/30/09

c.          Deadline for filing dispositive or potentially dispositive  

             motions 11/30/09

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 00/00/00

d. Settlement probability: Unknown.

e. Mediation is not required, but may be scheduled by the parties at

any time during this matter, including before or after the

disposition of dispositive motions, if any.

7. TRIAL AND PREPARATION FOR TRIAL: 

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 03/05/10

Defendant 03/19/10

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)
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DATE

c. Special Attorney Conference  on or before5
04/02/10

d. Settlement Conference  on or before6    

04/02/10

e. Final Pretrial Conference 2:30 p.m.

04/19/10

f.      Trial Length Time Date

ii.  Jury Trial 7 days 8:30 a.m. 05/03/10

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert

and Markman motions to determine the desired process for filing and hearing

of such motions.  All such motions, including Motions in Limine should be

filed well in advance of the Final Pre Trial.  Unless otherwise directed by the

court, any challenge to the qualifications of an expert or the reliability of

expert testimony under Daubert must be raised by written motion before the

final pre-trial conference.

Dated this 14   day of January, 2010.th

BY THE COURT:

______________________________

David Nuffer

                                    U.S. Magistrate Judge

S:\IPT\2009\Chapple v. Clapp  208cv929PMW  01 13 tb.wpd
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1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such

expert’s testimony at least 60 days before the deadline for expert reports from that party.  This

disclosure shall be made even if the testifying expert is an employee from whom a report is not

required.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the

26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir

dire questions,  jury instructions, a pre-trial order and discuss the presentation of the case. 

Witnesses will be scheduled to avoid gaps and disruptions.  Exhibits will be marked in a way that

does not result in duplication of documents.  Any special equipment or courtroom arrangement

requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered.

Counsel must ensure that a person or representative with full settlement authority or otherwise

authorized to make decisions regarding settlement is available in person or by telephone during

the Settlement Conference. 









IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

ANDRES SOLARZANO-OROSCO, 

Defendant.

 
:

:

:

:

Case No. 2:09-CR-4 TS

ORDER SETTING DISPOSITION
DATE AND EXCLUDING TIME
FROM SPEEDY TRIAL
COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 1/15/09 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Viviana Ramirez .  The United States was represented by Assistant United

States Attorney Cy Castle.  This defendant has been charged with Illegal Reentry

of a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea of

guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 3/5/09 at 2:00 p.m. before Judge Ted Stewart.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 1/15/09 (the date of this

appearance), and 3/5/09 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 15th day of January, 2009.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

David Nuffer
United States Magistrate Judge



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

ALEJANDRO MORALES-LOPEZ, 

Defendant.

 
:

:

:

:

Case No. 2:09-CR-6 TS

ORDER SETTING DISPOSITION
DATE AND EXCLUDING TIME
FROM SPEEDY TRIAL
COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 1/15/09 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Carlos Garcia .  The United States was represented by Assistant United

States Attorney Cy Castle.  This defendant has been charged with Illegal Reentry

of a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea of

guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 3/4/09 at 3:00 p.m. before Judge Ted Stewart.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 1/15/09 (the date of this

appearance), and 3/4/09 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 15th day of January, 2009.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

David Nuffer
United States Magistrate Judge



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

ELDER SAMUEL ACOSTA-
VELASQUEZ, 

Defendant.

 
:

:

:

:

Case No. 2:09-CR-7 DB

ORDER SETTING DISPOSITION
DATE AND EXCLUDING TIME
FROM SPEEDY TRIAL
COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 1/15/09 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Viviana Ramirez .  The United States was represented by Assistant United

States Attorney Cy Castle.  This defendant has been charged with Illegal Reentry

of a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea of

guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 2/4/09 at 2:30 p.m. before Judge Dee Benson.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 1/15/09 (the date of this

appearance), and 2/4/09 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 15th day of January, 2009.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

David Nuffer
United States Magistrate Judge



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

ELIO RAMON SERVELOON-
CARDONA, 

Defendant.

 
:

:

:

:

Case No. 2:09-CR-8 TS

ORDER SETTING DISPOSITION
DATE AND EXCLUDING TIME
FROM SPEEDY TRIAL
COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 1/15/09 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Carlos Garcia .  The United States was represented by Assistant United

States Attorney Cy Castle.  This defendant has been charged with Illegal Reentry

of a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea of

guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 3/4/09 at 3:30 p.m. before Judge Ted Stewart.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 1/15/09 (the date of this

appearance), and 3/4/09 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 15th day of January, 2009.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

David Nuffer
United States Magistrate Judge



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

OLVIN ZUNIGA-ACOSTA, 

Defendant.

 
:

:

:

:

Case No. 2:09-CR-9 CW

ORDER SETTING DISPOSITION
DATE AND EXCLUDING TIME
FROM SPEEDY TRIAL
COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 1/15/09 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Kris Angelos .  The United States was represented by Assistant United States

Attorney Cy Castle.  This defendant has been charged with Illegal Reentry of a

Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea of

guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 3/4/09 at 3:00 p.m. before Judge Clark Waddoups.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 1/15/09 (the date of this

appearance), and 3/4/09 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 15th day of January, 2009.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

David Nuffer
United States Magistrate Judge



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.
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UNITED STATES OF AMERICA,
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This matter came before this Court on 1/15/09 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Carlos Garcia .  The United States was represented by Assistant United

States Attorney Cy Castle.  This defendant has been charged with Illegal Reentry

of a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea of

guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 3/4/09 at 2:00 p.m. before Judge Tena Campbell.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 1/15/09 (the date of this

appearance), and 3/4/09 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 15th day of January, 2009.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

David Nuffer
United States Magistrate Judge



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.










































